
0,

cp ~~ : File No: V2(ST)277/A-11/2016-17 411~ Q
· 1$ 4587

3T1frc;:r ~~ : Order-In-Appeal No ..AHM;..EXCU -002-APP-324-17-18

~ Date : 23/02/2018 ufR1' ffl ctI- aTOO Date of Issue /7,,/V&kr'

Q

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-04/REF-69/AK/2016-17 Dated 05.01.2017

Issued by Assistant Commr STC, Service Tax, Div-IV, Ahmedabad

314lcl¢ctf cJ5T .=wr -qct tffiT
Name & Address of The Appellants

M/s. Arpan lnfratech
Ahmedabad

~ ~~~~~ ~ cZifcm ~~c!51" ~ f.ii11IB1Rslct m ~ cJ?x
par &
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

fl ze, UTT yea vi @tarn 3r4ta nzn@raur at sr8ta
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcr=cfn:r~.1994 c#i" tfffi 86 cB"~ 3T1frc;:r c!5l" ~ cB" '9'Nf c#i" \iiT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a 2flu ft tr zre, 3Ira ca g @hara r@Ra nznf@av i. 2o, ##ea
g1Rua q4rue, rf7, 31ni<Isla-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) .3-14"1e>1"1ll~ c!5l" ~~. 1994 c#i" tfffi 86 (1)3ia srft flqlcbx
f.illfllqc1\ ·]994 cB" ~ 9 (1) cB" ~~ ~ ~:tr- 5 lf "qR >lRlm lf c#i" \iiT
raft vi s var fGr 3rat a# fasg sr4l #t nu{ st st 4Raif
3fl aft atRg (Uri a ya gf1a m m-fi) ~~ it fGrfr ~~ ii +zmuf@raw al nrqql fer
t cfITT cB' .:rwra XilcfG-JPlcb eta a rllllf41d cB Xi61lfcb xftlx-~lx cB' "fr,~ fflfclm ~ ~ cB' xtitT
it ugi tara at it, ants #) air 31N WITlfT 7fllT ~~ 5 C'lruf m ~ cpq t c16T ~
1 ooo /- ffi ~ m-fr I wi tara al it, ntu #t air 31T'-! WITlfT 7fllT ~~ 5 C'lruf m
50 ~ acp "ITT m ~ 5000 /- ~~ m<fi I "G-l"ITT )ala at qi, ans #t nir 31N WITlfT 7fllT
if 6Ug 5o C'lruf urwt vnr & asiu; 1000o/- ffi ~- m-fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealeEI
against (one of which shall be certified copy) and should be accompanied by a fee~ R~l_cP• rs,,~_
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 (a1t,;~o Gsr,

4
•'°«-_,,:u>?\

less, Rs.5000/- where the amount of service tax & interest demanded & penalty ejieis is J e
mor~ than five lakhs but not exceeding Rs. Fifty Lakhs, Rs._10,000/- where the amunt of 3&
service tax & interest demanded & penalty levied 1s more than fifty Lakhs rupees, mn hefrmof. g J
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of .the ·place where the· bench of Tribunal is situated.

(iii) . ~~.1994 ctr EfNT 86 ctr 'G'tf-~ ~ (2-C:) <B" 3Rfl'ffi ~~ Pill l-JJq("ll, 1994 <B" ~ 9 (2-C:)
m~~ tpjlf "CR'f.i'r:-7 if ~ mr raft visr mrr gar, , hr su< zgen (r4ts) arr ctr >ITTl<lT (OIA)(
~~ wrrfurcr m'fr "ITTlfi) am ·3]"Cj"x

snrgaa, msrzr / r nrgara era 3T{]21p a.2a sn gas, sr44tr =rrnerawr at srha as k fr ea g;
311W (010) ctr ~~ iWfr I

(iii) . The appeal under sub. section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be-a certified copy) and copy of the order passed by the Addi./ Joint or Dy. iAsstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate _Tribunal.

.2. zrerizifera zrrzuarzu zgva r~@rfm, 197s #t zrif~-1 m siafa feaffRa fhg argrc srr y Perra
qTerant # smar a 4R w xii 6.50 /- -cm qr nrnrarr zgca Rea Gar @hr a1Rey I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. tr gea, unra zgca vi hara sr4tr rrnf@ran (arff@@e) Rua8), 192 affa vi srr if@rmct <ITT
ff@ra av an fuia ai aft en= 3lT<lWm f<lxlT "GITT'IT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. tr ecs, hctrsr arcsvihara 3r4)#tr If@raur (@k1a) as 4fr arftii ifi' :i:m=n>IT elf
ac4tr3na areas3rf@fez, 8&y #Rt arr 39nh 3radfff fact)a(«icnr-3) ar@0rrar veryr ism }
~C,)~: o~.ot.~o?\l .iIT c€T Ra=fl 3rf@1fGrn, &&g Rt arr3 a aiafa hara at sf ara#r are&,
aarr ff@aa#rare qa-if@rsaraw3rferari &, asr fasr arr ks3iaiia srmr #rstart3r4faer
ufraratswa arf@erarzt

ac4tr3n era viarsa3iaiainfaa era"if@rr nf@
(i) um 11 $t a 3iaia fuffa za#

(ii) ~~cCr~dJf '3rncf~

(iii) ~~ falllcl-ll4<>11 c);- fal<fcl-i' 6 a 3iair 2zr van
c:> arrar ~ra~~~um~~ ffic-dlli Gf. 2) 3rf@0fr1, 2014 ks 3rrtq f@fr

3r4)ftzruf@rarrh+mar f@arr zrar3rffvi artatarasatzt
4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Q
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten '<·"'
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaaf a, sr sneer #uf 3rflr nu@rawr a rmrarsi ereas 3rrar erca zr avs
fac11faa 6"m 1IT3T~ '1TV ~Wifi' c);- 10% 3fJ@1if tR'3it srzihaav faafa staq0s c);- to%

,:) ,:)

3P@laftR'clil'~~t1.:,

4(1) In view of above, an appeal against this order shall lie before the_ Tri~H!1eL_~n
payment of 10% of the duty demanded where duty or duty and penalty are f _ 1 :prspute; ,~_·._~>,
penalty, where penalty alone rs m dispute. // 
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. . ·

0

(d)

(1)

Credit of any· duty allowed to. be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

i4ta 8,raiyc (3rat) f1ma4), 2oo1 a Rrm o siafa faff&e qua in y-s it ufii
t ~ 3lm'r * >liTI 3lm'r ~ .~ xf TIA ,m:r a fl per-srr vi 3rfla 3ml 6t Gl"-Gl"
,Rat a# pr fa 3ma fhar ur alRe1 Gr rer ura g. qr grgnf siifa nr 3s-z a
.~ LJfl" * ·'Tf"ITT'i * ~ * Wl?.T it&R-6 'cffirfR c&J- ffl ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed.fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2). RRau 3mat # rr usf viaa ya Garg ffl <:rr ~ cjJl, mm ffl 2001-m~
at ung a#hi sfvia yaala snrr st m 1 ooo /- c&l" ffi~ c&l" ~ I ·

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

4tu grzyca 3tf@fa, 1944 c&J" tTNT 35-~/35-~ * 3@"<@:

Under Section 358/ 35Eof CEA, 1944 an appeal lies to:-

affaUl pc4iaa if@er wfmr vf zyca, ab€ha qr« yea vi hara r4la)a mrznf@ravr
c&J" fcrnisr "cflfacITT ~~ rt. 3. &R. a. g, { feat at vi

#tr zycn, #tu sqia grcrs vi vara ar9lat1 -qrnf@au# fr 3r4le
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0 (1)

(a)

(b)

(2)

the special 8ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pl'.lram, New Delhi~1 in all matters rel9ting to classification valuation and.

aqfRa qRb 2 (1) cp # €fctW~ * 3wffqf at 3rft, ar@lit #+ ii vtr yci, ta
Gara zyea vi hara a74l#tr zmrntf@era (Rrec) # fa 2fr q)fear, 3J(!l-lc{l~I& "lf 3it-20, I
~ mR:lJcfo1 cbA.jl\3o.:s, +fcTTU11 .:r<R, ~t!<-1ct1~1&.:....3aoo1a. ·

To the west regional bench of C_ustoms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

· Ir sur&a zcens (ar4ta) Rmma8), zoo+ #rt # air«f qua-a i ffffa.~#g3UP
ar@Ra nneraol.6 +r{ ar@la a fas sr@a fay mgrl atar fzit ya ser3t&,?pit;
c&J- 1=filT, m clft .:rflr <>ITT" WTT<TT ~~~ 5 m <:rr~ cjJl, % cfiTI~-.·1000/- ~1'{11\ .,, :
irfr I srei sur yea at sir, nt 46t .:rr-r!·3jarmrzur Tr uifr 6T; 5 GI4 gT. 50~.·ur.n pi ~
~ 5000 /- #hr 3urn fl t rs@i nra zycea 4t "l=JTlT, m clft 1=filT <>ITT"~~~'f!'l-lffll·:_~3·~/5
ar zn ra saner & ast 6#; 1000o/-#u# &hf1 61 hr srra fit&iz,emirst

*



~'<511f¥ct tCJ? ~ cfi xtJq ii vier al Gr)y r rsUel fa4hf I4Ga a cB" tCJ? ~
m& cnT "ITT "G!1:TT Gr urzn@raw at fl fer a[ ..
The appeal to the Appellate Tribunal sball be filed in• quadruplicate in form EA-3 as,,
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situat,:id. ·

(3) zuR g 3mer i a{ per m#ii ar mar sat at r@ta pc silt # frg ha ar grarsrja
in fszu oar aRg gr qrsa gy sf fh far sat arf a aa a fg qenfRef 3r4l4hr
nzn@rawT al ya 3r4la zut #tral at va 3r4a f@arr uat&
In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) urareu zycans, 3rf@fr «g7o zren vii)fr #t rjqfr-1 cB" 3"@T@ fetfRa fag 31TR Ur 3rr«a zu
Te srhr zrenfRenf fufu If@rant a smr i r?)as al a If 1:Jx x'l.6.50 "Cffi" cnT .--lJllllcilll ~
fe:cf5c "ciJ<lT 1:lFIT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item Q
of the court fee Act, 1975 as amended.

(5) ~ anx~ <Wi"cilT cJ5l" Pl4?! 0 1 ffi cf@ frn:r:rr ~ anx 'llt rr raff fan uir & Git 4tar zyca,
a4hr qryea gi hara afltq urn@raw (qr,ff4f@,) fr, 1982 # frli%ct" % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «fr zyca, a4hr glad yea g vars or@#hr rrmf@eras (Rrez), uf sr@at # mr #
afarziar(Demand) yd is (Penalty) n1 1oa sar aar 3farf? 1 zrif, 3rf@rarerqa srmr 1o ails
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

ac4tr3en era ailarsh3iaafa, ~r@rc;r "ITTm "~ cfiT a=rraT"(DutyDemanded) -.::, .

(i) (Section) is 1uDh azafefRau@,

(ii) f&rr a1arrrd3fszRuf@r,
(iii) hcr&dz 2f@Grit #fr 6 asa2zr fer.

e> zrzqasr'iRaa3rt' igtua -;;ra:rr cff'r t@"aTT#, 37hr'afra ava t- fmr 'Cfct ~rthro:rr f&1rr ilflIT t .
"· C'\ ,:) . C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demanded" shall"include:
(i) amount determined under Section 11 D;
(ii) amount of er~oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules.

srcf ii ,z aaar # 4fr aft ifraur # mer si era 3rrar yea aus Rafa t atr fa&
·.,-.:r ~~ t- 1 0% rar r3it szi aa avs fa1fa pt 'ffij' c;o:s t- 1 O¾~ tJ"t cfrr ;;it ~ ~I

. : - ··-,s'•··,•-"- .., ...._,,,

In view of above,an appeal against this order shall lie before the Tribunal onpayrnentof10%
of the duty demanded Where duty or duty and penalty are m dispute, or penalty; where penalty\

. . . ,, . / .·. ,., ., ,. talone Is m dispute. ~ .~;, ; ,,, ·, ·. ~- i

s:"..". "are,· !'
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-3- F.NO.V2[ST)277/A-II/2016-17

ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Arpan Infratech,
SF/4, Aamrapali Axiom, Near Bopal-Amli Cross Road, S.P. Ring Road,
Bopal, Ahmedabad-380058 (in short 'appellant') against OIO No.SD

04/REF-69/AK/2016-17 dated 05.01.2017 (in short 'impugned order')
passed by the then Assistant Commissioner, Service Tax. Division-IV,

Ahmedabad (in short adjudicating authority')

2. Briefly stated that the appellant filed refund claim of
Rs.9,59,527/-(which includes Rs.10,427/- interest on delayed payment
of service tax and Rs.3,211/- Swachh Bharat Cess) under Section 102
of the Finance Act, 1994 on the ground that they had been awarded

contract for construction· of Academic building for Sir BPTI Polytechnic,
• a

Bhavnagar on works contract basis by M/s. Backbone Enterprises Ltd,
Rajkot(Principal contractor) vide sub-contract agreement dated
14.11.2014. Since the said contract involved the execution of original

works contract, the appellant availed exemption from payment of
service tax in terms of Notifn. No.25/2012-ST dated 20.06.2012 Entry
No.12A. Consequent to re-introduction of the said exemption
retrospectively w.e.f. 01.04.2015, vide Section 102 of the Finance Act,
1994 the appellant filed the subject refund claim. The appellant being
sub-contractor was also not liable to service tax in terms of Clause

) 29(h) of Mega Exemption Notifn No.25/2012ibid. On being pointed out
that cenvat credit of service tax is inadmissible in case of output
service becomes exempted in terms of Rule 6 of the Cenvat Credit

Rules, 2004, the appellant agreed to deduct Rs.1, 78,662/- pertaining
to principal contractor. The appellant also submitted certificate
dtd.24.10.2016 issued by M/s. Rajj & Co., Chartered Accountant
certifying that the claimant has borne the amount of refund towards
service tax out of its own fund and the burden of said amount has not
been passed over to the service recipient. During pre-audit of subject
refund claim, it was observed that the claimant has· collected the

amount of service tax from the service recipient since the invoices are

inclusive of service tax and doctrine of unjust enrichment shall apply.
The adjudicating authority vide impugned order sanctioned
Rs. 7,67,227/- but ordered to credit the said amount to· the Consumer
Welfare Fund under provisions of Section 12C of the Central Excise
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Act, 1944 and rejected Rs.10,427/-(interest) and Rs.3,211/- SBC on
the ground that said Section 102ibid gives exemption to- basic service

tax only.

3. Aggrieved with the impugned order, the appellant has filed the

present appeal wherein, inter a!ia, submitted that:

(a) in terms of provisions of Section 2(1)(d) of the Service Tax
Rules, 1994 read with Notifn. No.30/2012-ST dated 20.06.2012,
the service provider and service receiver is liable to pay 50%
service tax. Accordingly, they have paid Rs.9,45,889/- out of
their pocket and not charged from the principal contractor.
Similarly, the principal contractor has also paid Rs.9,49,100/
under RCM and has deducted the said amount of service tax
while making bill payment to them. The appellant has debited
the said amount deducted by principal contractor and shown as O
expenses in Profit & Loss Account for FY 2015-16 and rely upon
case laws viz. CCE, Bhavnagar vs. Modest Infrastructure
Ltd.[2011 (33)STT-278(Ahd-CESTAT)]

(b) in terms of para 8(g) of the sub-contract agreement
dtd14.11.2014, the appellant shall borne the service tax
applicable during the assessment by central excise & customs
department. · The service tax was levied w.e.f. 01.04.2015
whereas the sub-contract agreement was entered into on
14.11.2014 when the service tax was not applicable in respect of
services provided to the Govt. Hence, the rate quoted by them
was without consideration and inclusion of element of service
tax. Cost Accountant's certificate to that effect has been
enclosed. .

(c) when service tax is not leviable under respective provisions,
interest and SBC correspondingly automatically gets deleted as
both are directly linked to basic amount of servicetax refund ()
claim.

4. Personal hearing in the matter was held on 20]2.2017. Shri
Kiran Parikh, Chartered Accountant, appeared on· behalf of the
appellant and reiterated the ground of appeals and agreed to submit
affidavit of service receiver, CA and Cost Accountan's certificate within
10 days. He submitted additional written submission and
citation[Modest Infrastructure:2017(27)Taxman.com6(Guj)] .that CA
certificate and party's letter are sufficient.

5. I have carefully gone through the case records, appeal
memorandum and submission made at the time of personal .. bear:i.o_g
and evidences available on records. 1 ind that the mat/sueto@]

ED }%\
{a: #lin...
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O

0

decided is whether the impugned order is just, legal and proper or
otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the appellant is a service· provider and

has been awarded contract for construction of academic blocks for Sir

BPIT Polytechnic, Bhavnagar. The said activity was exempted from

levy of service tax in terms of Notification No.25/2012-ST dated
20.06.2012 vide Sr. No.12(A). This exemption was withdrawn vide
Notifn. No.6/2015-ST dated 01.03.2015. Now this exemption was re

introduced with retrospective effect vide Section 102 of the Finance

Act, 1994. Accordingly, the appellant. filed the refund claim. for service.. .

tax paid during the period 01.04.2015 to 29.02.2016 and has also filed
certificate dated 24.10.2016 issued by. M/s. Rajj & Co., Chartered

Accountant, certifying that the appellant has borne the amount of
refund towards service tax out of its own fund and the burden of the

said amount has not been passed over to the service recipient i.e.
principal contractor. I find that the adjudicating · authority has
sanctioned the refund of Rs.7,67,227/- but credited to the Consumer
Welfare Fund under Section 12Cibid without discussing and giving

reasoned findings on unjust enrichment.

6.1. In this regard, I find that the appellant has not charged

any service tax separately in the bills raised to the principal contractor
in terms of Para 8(g) of the Sub-Contract Agreement dated

' t

14.11.2014. I find that when this agreement was entered into, the
said activity was exempted from levy of service tax vide Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012. So, the
contention of the appellant that rate quoted by them was without.. -, .

considering service tax element appears genuine. It is well understood
that at the material time, the sub-contract offered to the appellant by
the principal contractor was devoid of Service Tax. However, the
exemption was withdrawn vide Notification number 06/2015-ST dated
01.03.2015. Now, to collect Service Tax (which was not' included in the
work order) the appellant was needed to receive a revised work order

from the principal contractor. But unfortunately that nev~~- ·_ · ,_ r.3;.
since the condition no.8(g) of the sub-contract agree?J1'-~:er

0

s' -,,.~~~

row«ea that "sere tex aviate aumo he as-(#$4it/%
central Excise & Customs Depatment shall be borne a1~~1~fsu)l.J.
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contractor(AI)". Hence, it is proved beyond doubt that the bill raised

by the appellant during material time is cum-tax and no service tax is

charged seperately in the said bill raised. Further, the summery about

service tax deposited by the appellant clearly shows that"-the principal

contractor has also recovered service tax of Rs. 9 ,49,300/- under RCM

from the R.A. bills raised by the appellant. This implies that the

appellant has borne the incidence of tax and has also made providsions in
the books of. account. In support, the appellant has also produced certificate

dtd.24.10.2016 to that effect issued by M/s. Rajj & Co., Chartered
Accountant; Declaration dtd.02.12.2016 by the principal contractor M/s.
Backbone Enterprises Ltd., and certificate of Cost Accountant M/s. KYM & CO.

dated 28.01.2017.

The appellant has also relied upon the case law viz. CCE&ST,
Bhavnagar Vs. Modest Infrastructure Ltd. 2012 (27) taxmann.com6(Guj.) 0
[=2013(31)STR-650(Guj.HC)]. I have carefully gone through this case law. I

find that the Hon'ble High Court has held as under:

"Refund - Unjust enrichment - Burden of proof - Once the raw
material supplier/customer themselves issued certificate that the
amount of Service Tax was not received by the assessee from their
customers then there was no question of undue enrichment by the
assessee - No illegality in impugned order - Question formulated are
concluded by finding of fact and appeal is liable to be dismissed 
Section 11B of the Central Excise Act, 1944 as applicable to Service
Tax vide Section 83 of the Finance Act, 1994[para 117"

Appeal dismissed.

Applying the ratio of above case laws, I find that the appellant is entitle to
refund. Thus, I find force in the argument of the appellant that he never 0
recovered Service Tax from the principal contractor and paid the tax from his
own account. Therefore, I affirm that the burden of tax was. borne by the
appellant and he did not pass the same to the principal contractor. In view of
the above, I conclude that the doctrine of unjust enrichment is not applicable
to the instant case and the amount of ~ 7,67,227/-, credited to the
Consumer Welfare Fund, needs to be retrieved and credited to the account of

the appellant.

7. As regards the contention of the appellant that when,service tax: is

not leviable under respective provisions, interest and SBC

correspondingly automatically gets deleted as both are directly_linked
as%

to basic amount of service tax refund claim, I find a c~o□.1:1.JJ~;!~ra,l,.l~l~{~.c~e
~m_;· · / .. i' \ 6• ' f" tr,· ---:. 2 -.'O>°4°
'' "a+
" -it
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in view of para 6.1 supra and hold that the appellant is also entitle to

interest and SBC.

8. In view of my above discussions and findings, I set aside the impugned

order and allow the appeal with consequential relief.

9. sfleaaafrrsf atn{ rfha Purl 3q)aal#a fur aura?r
The appeal filed by the appellant stands disposed of in above terms. ....~

an%'
(3r gin)

a#ftr# rg (fa)

Attested: {

~(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Arpan lnfratech,
SF/4, Aamrapali Axiom,
Near Bopal-Amli Cross Road,
S.P. Ring Road, Bopal,
Ahmedabad-380058

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Ahmedabad-North (RRA Section).
(3) The Asstt. Commr, CGST, Division Vl(S.G. Highway West),

Ahmedabad Norh.
(4) The Asstt. Commissioner(System), Central Tax , Ahmedabad-South

(for uploading OIA on website)
Guard file
P.A. file.
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