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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the

Service Tax Rules 1994 and Shall be accompany ed by a copy of the order apee,algd
against (one of which shall be certified copy) and should be accompanied by a feef/of@ R;é""fs‘: (379
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 a'/laj 5 O~
less, Rs.5000/- where the amount of service tax & interest demanded & penalty e;”ig’ is |s;7
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the a-m‘_c)\unt of"
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) . The appeal under sub. section (2A) of the section 86 the Finance Act 1994, shall be filed in

‘Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){OlA)(one of which shall

be-a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (0I0) to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the corder of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of

the Court Fee Act,1975, as amended. -
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Q

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
® amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; .
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are i /dl“s"alte;v-',?gj;[&
penalty, where penalty alone is in dispute. // LR >
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In case of goods exported outside India export to Nepal or Bhutan, withoﬁt payment of
duty. : , : '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be'made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- |
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the specialibijench of Cus’tom,. Excise & Service Tax Appéllate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west; regional bench. of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 asg
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / pénalty / demand / refund is upto &
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in.
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if exmsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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T B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section‘86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

- pre~deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Centrai Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall'include:
()  amount determined under Section 11 D;
(i) ~ amount of erfoneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agalnst thls order shall lie before the Tribunal on payment of “lO%

of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” ; E’w T
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. A‘rpan Infratech,
SF/4, Aamrapali Axiom, Near Bopal-Amli Cross Road, S.P. Ring Road,

Bopal, Ahmedabad-380058 (in short ‘appellant’) against OIO No.SD- .

04/REF-69/AK/2016-17 dated 05.01.2017 (in short ‘impugned order’)
passed by the then Assistant Commissioner, Service Tax Division-1V,
Ahmedabad (in short ‘adjudicating authority’)

2. Briefly stated that the appellant filed refund claim of
Rs.9,59,527/-(which includes Rs.10,427/- interest on delayed payment
of service tax and Rs.3,211/- Swachh Bharat Cess) under Section 102
of the Finance Act, 1994 on the ground that they had been awarded

contract for construction-of Academic building for Sir BPTI Polytechnic,

Bhavnagar on works contract basis by M/s. Backbone Enterplfis_es Ltd,

Rajkot(Principal contractor) vide sub-contract agreement dated
14,11.2014. Since the said contract involved the execution of original
works contract, the appellant availed exemption fronﬁ payment of
service tax in terms of Notifn. N0.25/2012-ST dated 20.06.2012 Entry
No.12A. Consequent to re-introduction of the said exemption
retrospectively w.e.f. 01.04.2015, vide Section 102 of the Finance Act,
1994 the appellant filed the subject refund claim. The appellant being
sub-contractor waé also not liable to service tax in terms of Clause
29(h) of Mega Exemption Notifn No.25/2012ibid. On being pointed out

that cenvat credit of service tax is inadmissible in case of output

service becomes exempted in terms of Rule 6 of the Céhvz’;t Credit
Rules, 2004, the appellant agreed to deduct Rs.1,78,662/- pertaining
to principal contractor. The appellant also submitted certificate
dtd.24.10.2016 issued by M/s. Rajj & Co., Chartered Accountant
certifyinc_j tHat the claimant has borne the amount of réfund towards
service tax out of its own fund and the burden of said amount has not

been passed over to the service recipient. During pre-audit of subject

refund claim, it was observed that the claimant has collected the
amount of service tax frbm the service recipient since the invoices are
inclusive of service tax and doctrine of unjust enrichment shall apply.
The adjudicating authority vide impugned order sanctioned
Rs.7,67,227/- but ordered to credit the said amount to the Consumer
Welfare Fund under provisions of Section 12C of the Central Excise

i
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Act, 1944 and rejected Rs.10,427/-(interest) and Rs.3,2'il/- SBC on
the ground that said Section 102ibid gives exemption to- basic service

tax only.

3. Aggrieved with the impugned order, the appellant has filed the
present appeal wherein, inter alia, submitted that:

(a) in terms of provisions of Section 2(1)(d) of the Service Tax
Rules, 1994 read with Notifn. No.30/2012-ST dated 20.06.2012,
the service provider and service receiver is liable to pay 50%
service tax. Accordingly, they have paid Rs.9,45,889/- out of
their pocket and not charged from the principal contractor.
Similarly, the principal contractor has also paid Rs.9,49,100/-
under RCM and has deducted the said amount of service tax
while making bill payment to them. The appellant has debited
the said amount deducted by principal contractor and shown as
expenses in Profit & Loss Account for FY 2015-16 and rely upon
case laws viz. CCE, Bhavnagar vs. Modest Infrastructure
Ltd.[2011(33)STT-278(Ahd-CESTAT)] ’

(b) in terms of para 8(g) of the sub-contract agreement
dtd14.11.2014, the appellant shall borne the service tax
applicable during the assessment by central excise & customs
department. The service tax was leviad w.e.f. 01,04.2015

whereas the sub-contract agreement was entered into on -

14.11.2014 when the service tax was not applicable in respect of
services provided to the Govt. Hence, the rate qudted by them
was without consideration and inclusion of element of service
tax. Cost Accountant’s certificate to that effect has been

enclosed.

(c) when service tax is not leviable under respectlve prowsrons
interest and SBC correspondingly automatically gets deleted as
both are directly linked to basic amount of servrce tax refund

claim.
4. Personal hearing in the matter was held on 20.12.2017. Shri
Kiran Parikh, Chartered Accountant, appeared on-'behélf. of the
appellant and reiterated the ground of appeals and 'agreedto submit
affidavit of service receiver, CA and Cost Accountan’s ce'rtifi.eate within
10 days. He submitted additional written submission and
citation[Modest Infrastructure:2017(27)Taxman.com6(Guj)] ;Ithat CA
certificate and party’s letter are sufficient.

5. I have carefully gone through the case reéords, appeal

memorandum and submission made at the time of personal hearmg
and evidences available on records. I find that the maln l'gsue to be>
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decided is whether the impugned otder is just, Iegal‘and proper or

otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the appellant is a service: provider and
has been awarded contract for construction of academic blocks for Sir
BPIT Polytechnic, Bhavnagar. The said activity was exempted from
levy of service tax in terms of Notification No.25/2012-ST dated
20.06. 2012 vide Sr. No.12(A). This exemption was W|thdrawn vide
Notifn. No.6/2015-ST dated 01.03.2015. Now this exemption was re-
introduced with retrospective effect vide Section 102 of the Finance
Act, 1994. Accordingly, the appellant.filed the refund bclaim’ for service
tax paid during the period 01.04.2015 to 29.02.2016 and hae also filed
certificate dated 24.10.2016 issued by. M/s. Rajj & Co., Chartered
Accountant, certifying that the appellant has borne the amount of
refund towards service tax out of its own fund and the burden of the |
said amount has not been passed over to the service ""r_ecipient i.e.
principal contractor. I find that the adjudicating ‘authority has
sanctioned the refund of Rs.7,67,227/- but credited to the: COnsum;er,
Welfare Fund under Section 12Cibid without discus’singj and giving

reasoned findings on unjust enrichment.

6.1. In this regard, I find that the appellant has not charged
any service tax separately in the bills raised to the prinoip'al' 'contractor
in terms of Para 8(g) of the Sub-Contract Agreement dated
14.11.2014. I find that when this agreement was entered mto the -
said activity was exempted from levy of service tax v1de Mega
Exemption Notification No. 25/2012-ST dated 20.06.2012. So, the
contention of the appellant that rate quoted by them Was without
considering service tax element appears genuine. It is weII understood
that at the material time, the sub-contract offered to the appellant by
the principal contractor was devoid of Service Tax. However, the
exemption was withdrawn vide Notification number 06/2015-ST dated
01.03.2015. Now, to collect Service Tax (which was not'included in the
work order) the appellant was needed to receive a revised work order
from the principal contractor. But unfortunately that never hao;ggpe
since the condition no.8(g) of the sub-contract agree e%‘é]”'

provided that “If service tax applicable during the assegs entsby

of<b

central Excise & Customs Depatment shall be borne and pald
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'contracto_r(AI)”. Hence, it is proved beyond doubt that the bill raised
by the appellanf during mai;erial time is cum-tax an.d.no service tax is
charged seperately in the said bill raised. Further, the summery about
service tax deposited by the appellant clearly shows tha_t"the principal
contractor has also recovered service tax of Rs.9,49,300/- under RCM
from the R.A. bills raised by the appellant. This implies that the

appellant has borne the lnC|dence of tax and has also made provndsnons in
the books of.account. In support the appellant has also produced certificate
dtd.24.10.2016 to that effect issued by M/s. Rajj & Co., Chartered
Accountant; Declaration dtd.02.12.2016 by the principal contractor M/s.
Backbone Enterprises Ltd., and certificate of Cost Accountant M/s. KVM & CO.
dated 28.01.2017.

The appellant has also relied upon the case law viz, CCE&ST,
Bhavnagar Vs. Modest Infrastructure Ltd. 2012 (27) taxmann.com6(Guj.)
[=2013(31)STR-650(Guj.HC)]. I have carefully gone through this case law. I
find that the Hon’ble High Court has held as under:

“"Refund - Unjust enrichment - Burden of proof - Once the raw
material supplier/customer themselves issued certificate that the
amount of Service Tax was not received by the assessee from their
customers then there was no question of undue enrichment by the -
assessee — No iflegality in impugned order - Question formulated are
concluded by finding of fact and appeal is liable to be dismissed -
Section 11B of the Central Excise Act, 1944 as applicable to Service
Tax vide Section 83 of the Finance Act, 1994[para 11]”

Appeal dismissed.

Applying the ratio of above case laws, I find that the appellant is entitle to
refund. Thus, I find force in the argument of the appellant that he never Q
recovered Service Tax from the principal contractor and paid the tax from his
own account. Therefore, I affirm that the burden of tax was borne by the
appellant and he did not pass the same to the principal contractor. In view of
the above, I conclude that the doctrine of unjust enrichment is"nqt épplicab_le
to the instant case and the amount of ¥ 7,67,227/-, credited to the

Consumer Welfare Fund, needs to be retrieved and credited to the account of

the appellant.

7. As regards the contention of the appellant that when service tax is
not leviable wunder respective provisions, interest and SBC

correspondingly automatically gets deleted as both are directly_linked
GID
to basic amount of service tax refund claim, I find a conSLdélza(blve??@rce
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in view of para 6.1 supra and hold that the appellant is also entitle to
interest and SBC. '

8. In view of my above discussions and findings, I set aside the impugned

order and allow the appeal with consequential relief,

9. 3ftiierepdi gRIES & TS e BT FHUeRT SWRIad aie ¥ {5 S g
The appeal filed by the appellant stands disposed of in above terms. Wq/)
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Attested:
N4
¢

(B.A. Patel)
Supdt.(Appeals)

Central GST, Ahmedabad.

BY SPEED POST TO:

M/s. Arpan Infratech,

SF/4, Aamrapali Axiom,

Near Bopal-Amli Cross Road,
S.P. Ring Road, Bopal,
Ahmedabad-380058

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.

(2) The Commissioner, CGST, Ahmedabad-North (RRA Section).

(3)  The Asstt. Commr, CGST, Division VI(S.G. Highway West),
Ahmedabad Norh.

(4)  The Asstt. Commissioner(System), Central Tax, Ahmedabad-South
(for uploading OIA on website)

(6)  Guard file

\/ﬁy P.A. file.







